STATE OF COLORADO
DEPARTMENT OF HIGHER EDUCATION
PERFORMANCE CONTRACT

This Performance Contract is by and between the Department of Higher Education (hereinafter
referred to as the “Department”) and the Board of ___________________________(hereinafter referred
to as the “Governing Board”).
RECITALS
WHEREAS, the General Assembly enacted the College Opportunity Fund Act, title 23, Article
18, Section 101 et seq., Colorado Revised Statutes, which states that performance contracts should
provide for greater flexibility and a more focused accountability for institutions to students and the people
of Colorado.
WHEREAS, Title 23, Article 1, Section 108(1.5)(a), Colorado Revised Statutes, requires that
the Colorado Commission on Higher Education (hereinafter referred to as the “Commission”) shall
develop and submit to the Governor and General Assembly, a new master plan (hereinafter referred to as
the “Master Plan”) for Colorado postsecondary education, which shall be developed in collaboration with
the governing boards and chief executive officers of the state institutions of higher education.
WHEREAS, Title 23, Article 1, Section 108(1.5)(f), Colorado Revised Statutes, requires the
Commission to ensure that the Master Plan is implemented through the performance contracts authorized
pursuant to Sections 23-5-129 and 23-41-104.6 by negotiating with the governing boards individualized
goals and expectations for the public institutions of higher education, which goals and expectations
support achievement of the statewide goals identified in Section 108(1.5)(c) and in the Master Plan.
WHEREAS, Title 23, Article 1, Section 108(1.7), Colorado Revised Statutes, requires that the
Commission, working with the governing boards and the institutions of higher education, shall collect
data, including but not limited to research conducted by national policy organizations and agencies or
institutions of higher education in other states, as necessary to support development and implementation
of the Master Plan and to use in negotiating the performance contracts authorized pursuant to Sections 235-129 and 23-41-104.6.
WHEREAS, Title 23, Article 1, Section 108(1.9), Colorado Revised Statutes, requires the
Commission to create a performance-based funding plan on or before December 1, 2013, to appropriate to
each governing board, including the governing boards for the junior colleges and area vocational schools,
a portion of the performance funding amount for the applicable state fiscal year based on the success
demonstrated by the institutions under each governing boards’ control in meeting the goals and
expectations specified in the institutions’ respective performance contracts.
GENERAL PROVISIONS
1.
Effective Date and Term of Contract. This Performance Contract shall be effective after
execution by the Governing Board and the Department and on the date the Performance Contract is
approved by the Commission, and shall remain in effect until June 30, 2017.
2.
Scope of Contract. This Performance Contract, and Addenda A and B, which are
expressly incorporated herein, sets forth the mutually agreed-upon performance goals and expectations of
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__________________ (hereinafter referred to as the “Institution”), as well as the measurements for
determining progress towards those goals. The goals and expectations set forth in this Performance
Contract reflect the statewide goals set forth in Title 23, Article 1, Section 108(1.5)(c), Colorado Revised
Statutes, and the Master Plan, and are tailored to the role and mission of the Institution. This Performance
Contract also sets forth the mutually agreed-upon resource, programmatic and management flexibility for
the Institution, as set forth in Addendum B.
3.
Authority to enter Performance Contracts. The Institution is a state institution of higher
education pursuant to Title 23, Article 5, Section 129(1)(b), Colorado Revised Statutes, and this
Performance Contract is authorized by Title 23, Article 5, Section 129(2)(a), and Title 23, Article 1,
Section 108(1.5)(f).
4.
Prior Agreements. This Performance Contract supersedes and replaces any previously
executed performance contract, including amendments and modifications thereto, entered into by the
Parties.
5.
Performance Goals and Measurements. The Institution agrees to make those efforts and
implement the performance goals and expectations set forth in Addendum A, within the time frames
established in Addendum A. The Institution agrees and understands that its progress towards those
performance goals and expectations shall be evaluated based on the measurements set forth in Addendum
A.
6.
Performance Goal Achievement. This Performance Contract sets forth those goals,
standards and requirements upon which the Department and the Governing Board have mutually agreed.
7.
Resource, Programmatic and Management Flexibility. As authorized by Title 23, Article
5, Section 129(2)(a), Colorado Revised Statutes, the Institution’s compliance with the goals set forth
herein are in lieu of many of the requirements of Article 1 of Title 23 for the period of the Performance
Contract, as set forth in Addendum B.
8.
Academic and Vocational Program Approval. Pursuant to Title 23, Article 5, Section
129(6)(a)-(b), Colorado Revised Statutes, and the Commission’s Policy I-V, while operating pursuant to
this Performance Contract, the Governing Board shall continue to operate as the Governing Board for the
Institution, and shall not be required to consult with or obtain approval from the Commission to create,
modify, or eliminate academic and vocational programs offered by the Institution, so long as such
creations, modifications, and eliminations are consistent with the Institution’s statutory role and mission.
The Commission shall have the authority to override the creation or modification of an academic or
vocational program if the change made by the Governing Board is inconsistent with the Institution’s
statutory role and mission.
9.
Tuition and Other Increases. Pursuant to Title 23, Article 5, Sections 129(6)(c) & (10),
Colorado Revised Statutes, the Governing Board for the Institution shall report to the Commission its
plans for any tuition or other proposed increases for the following fiscal year, using approved forms, for
the Commission to review and make recommendations to the General Assembly during the annual budget
process. The General Assembly retains the authority to approve tuition spending authority for the
Governing Board of the Institution. This provision shall not apply for fiscal years 2011-2012 through
2015-2016.
10.
Institution’s Eligibility for State Funding. Pursuant to Title 23, Article 5, Section
129(7)(a), Colorado Revised Statutes, while operating pursuant to this Performance Contract, the
Institution shall remain eligible for state-funded capital construction projects and controlled maintenance
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projects as provided in Title 23, Article 1, Section 106.
11.
Resident Applicant Admission Requirements, Statewide Transfer Policy, Remedial
Education Policy. Pursuant to Title 23, Article 5, Section 129(7)(b), Colorado Revised Statutes, while
operating pursuant to this Performance Contract, the Institution shall continue to admit Colorado resident
applicants within the requirements of Title 23, Article 1, Section 113.5 who meet the admissions criteria
of the Institution. In addition, the Institution shall continue to comply with the requirements Title 23,
Article I, Section 113.3 and the Commission’s Statewide Remedial Education Policy I-E as well as the
requirements of Title 23, Article 1, Section 125 and the Commission’s Statewide Transfer Policy I-L.
12.
Data Reporting Requirements. The Governing Board shall transmit to the Department all
annual reports and data required in this Performance Contract including those set forth in Addendum A,
in the form and manner prescribed herein or as required by Commission policy. The Governing Board
shall provide the Department of Higher Education with data upon formal request, including data
requested pursuant to Title 23, Article 1, Section 108(1.7), Colorado Revised Statutes, and shall continue
to report information through the Commission for the Student Unit Record Data Systems (SURDS) and
the Integrated Post-secondary Education Data System (IPEDS) of the United States Department of
Education.
13.
Issue Resolution. The parties agree to use their best efforts to resolve any disputes that
may arise with respect to performance of the terms and conditions set forth herein. In the event that a
party to this Performance Contract has reason to believe that the other party is not complying with the
terms and conditions set forth herein, that party shall first provide written notice to the non-complying
party setting forth the nature of the alleged failure to act or perform. If the dispute is not resolved, the
official representatives of the parties shall meet to discuss a remediation plan or modification of this
Performance Contract as may be required by the circumstances.
14.
Performance Report. Performance on this Performance Contract shall be reported by the
Department to the Governor and General Assembly pursuant to Title 23, Article 5, Section 129(5). The
Institution understands that, pursuant to Title 23, Article 1, Section 108(1.9)(b) and (c), Colorado Revised
Statutes, after the 2015-16 state fiscal year, in each state fiscal year in which the general assembly
appropriates the restored level of general fund appropriations for the state system of higher education, the
Commission, based on the performance-based funding plan adopted in the Master Plan, shall recommend
to the joint budget committee the portion of the performance funding amount to be appropriated to the
Governing Board, based on the demonstrated performance of the Institution in meeting the goals and
expectations set forth in this Performance Contract.
15.
Notice and Representatives. For the purposes of this Performance Contract, notices
required under this Performance Contract shall be in writing and shall be sent by prepaid certified mail,
return receipt requested, by facsimile, with confirmation of transmission, by overnight delivery such as
Federal Express, or by hand delivery, with confirmation of receipt, to the individuals identified below
who are hereby designated as the official representatives of the respective Parties. Either Party may from
time to time designate in writing a new or substitute representative or address.
For the Department:
Executive Director
Colorado Department of Higher Education
1560 Broadway, Suite 1600
Denver, CO 80202
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For the [Governing Board/Institution]:
President
16.
No Third-Party Beneficiary. Nothing in this Performance Contract shall be construed or
implied to confer third-party beneficiary status on any person or entity. Any services or benefits which
third parties receive as a result of this Agreement are incidental and do not create rights for such third
parties.
17.
Assignment. The rights and obligations of each Party hereunder are personal to such
Party and may not be transferred, assigned or subcontracted without the prior, written consent of the other
Party.
18.
Severability. To the extent that this Performance Contract may be executed and
performance of the obligations of the parties may be accomplished within the intent of the Performance
Contract, the terms of the Performance Contract are severable, and should any term or provision hereof be
declared invalid or become inoperative for any reason, such invalidity or failure shall not affect the
validity of any other term or provision hereof.
19.
Renewal of Agreement. The Governing Board and the Department may agree to renew
this Performance Contract prior to its expiration. Any such renewal must be approved by the
Commission.
20.
Entire Agreement. This Performance Contract, including the Addenda hereto and any
documents to be delivered hereunder, are intended as the complete integration of all understandings
between the parties regarding performance contracts authorized by Title 23, Article 5, Section 129 and
Title 23, Article 1, Section 108(1.5)(f). No prior or contemporaneous addition, deletion or other
amendment hereto shall have any force or effect whatsoever, unless embodied herein in writing. No
subsequent novation, renewal, addition, deletion or other amendment hereto shall have any force or effect
unless embodied in a writing executed and approved by both Parties to this Performance Contract and the
Commission.
21.
Modification. This Performance Contract shall be subject to such modifications as may
be required by changes in federal or state law or regulations or as may be agreed to by the parties and
approved by the Commission. Any such modifications shall be agreed to by the parties in writing and
incorporated into and made a part of this Performance Contract as if fully set forth herein. Any
modification or addition to this Performance Contract shall not become effective until approved by the
Commission.
22.
Force Majeure. Neither party shall be considered to have materially failed to perform its
obligations under this Performance Contract, including, for the Institution, its failure to meet a
Performance Goal, to the extent that such failure arises out of causes beyond the reasonable control of a
party. Such causes may include, but are not limited to, acts of God or of the public enemy, acts of the
state or the United States in either its sovereign or contractual capacity, fires, floods, epidemics, strikes,
and unusually severe weather, but, in every case, delay or failure to perform must be beyond the
reasonable control of and without the fault or negligence of the party.
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SIGNATURE PAGE
THE PARTIES HERETO HAVE EXECUTED THIS PERFORMANCE CONTRACT
GOVERNING BOARD
Board of Trustees for
_________________________________________

DEPARTMENT
COLORADO DEPARTMENT OF HIGHER
EDUCATION

BY: _______________________________________
President

BY:_____________________________________
Lt. Gov. Joseph A. Garcia, Executive Director

Date:_______________________________________

Date:____________________________________

APPROVED

APPROVED

BY:_______________________________________
Chair, Board of Trustees for ___________________

BY: ____________________________________
Chair, Colorado Commission on Higher Education

Date:______________________________________

Date:___________________________________
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